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Constitutional Design as the Primary Cause of a Political Tragedy: A Case
Study of Afghanistan’s 2004 Constitution

Sayed Reza Hussaini*

Abstract

Constitution making, particularly in divided countries, is a demanding business that
requires flexibility and creative thinking from all sides. The 2004 Constitution of
Afghanistan left in place a strong presidential system in which the presidency was the
only prize worth winning. Embracing such a formula in Afghanistan as ‘land of
minorities’ was an unrealistic move and doomed it to failure from the start. Although the
Constitution recognised the principle of separation of powers, power was strongly tilted
in favour of the executive. As head of the state and chairman of the government, the
president exercised his authorities in all three branches simultaneously. The
Constitution not only granted the president the power to appoint Kabul-based
authorities, but its lack of mechanism on devolution of power to provinces also enabled
him to appoint all provincial officials. The Constitution, indeed, by introducing a King in
president’s clothing sowed the seeds of unaccountability and made abuse of power
inevitable. This paper discusses what went wrong in the Constitution that hindered the
formation of a broad-based and multi-ethnic government that finally led to its collapse.
The flawed constitutional design bears responsibility for president’s sliding toward
authoritarianism and the government'’s rapid collapse in August 2021.

Keywords
Afghanistan, Constitution, Constitutional Design, Centralisation, Divided Countries,
Separation of Powers.

l. INTRODUCTION

After two decades of international support, the Islamic Republic of Afghanistan ended
on 15 August 2021 when Ashraf Ghani fled the country and the insurgents sat
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comfortably at his desk a few hours later.” This paper discusses what went wrong in
the 2004 Constitution of Afghanistan that in the face of unstinting international
supports, hindered the formation of a broad-based, multi-ethnic, and fully representative
government and why the governments that had been formed on the basis of the
Constitution did not enjoy high legitimacy in the eyes of most people and the increasing
popular distrust of the government even robbed it of its nominal legitimacy that finally
led to its collapse into the hands of the Taliban, a far weaker insurgent group.

This paper argues that the 2004 Constitution sowed the seeds of instability and
laid the foundation for formation of an exclusive government by establishing a highly
centralised system. By recognising the president both as head of the state and
chairman of the government simultaneously, the Constitution had granted colossal
power to the president 2 and left in place a fragile separation of powers which was firmly
tilted in favour of the executive.® As per chapter three of the Constitution,* this king with
a president’s face had been recognised as head of all three branches of the government
and could execute authority in the executive, legislative and judicial fields. Excessive
consolidation of power in one person strongly undermined ‘the system of checks and
balances’ from the start. The system of checks and balances, indisputably, was
designed to prevent one branch from becoming too powerful and abusing its power.
Since the executive, particularly the president, was granted much more authority than
other branches of the government, the checks and balances failed to operate
effectively. The Constitution provided for a strong centralised presidency, via a
dysfunctional legislature and judiciary which lacked independence—a structure that
could not and did not effectively hold the executive accountable.®

Constitution making is a fundamental state building exercise. A well-designed
constitution is critical to the success of a political system, especially in divided
societies. In countries with diverse ethnic makeup, constitution is a social contract that
not only defines the relationship between state and citizens but also among diverse
ethnic groups.® By assuaging all groups’ “fear and feeling of alienation”, a well-
developed constitution is the best way of dealing with conflicts that emanate from
social cleavages.” Afghanistan is, indeed, “a country of minorities” and none of its 57

T Thomas F. Lynch Ill, ‘Deconstructing the Collapse of Afghanistan National Security and Defense Forces’ (2022) 52 (3) Parameters
37,37, Congressional Research Service, 'U.S. Military Withdrawal and Taliban Takeover in Afghanistan: Frequently Asked Questions’
(September 2021) 13. Available: https://crsreports.congress.gov/product/pdf/R/R46879. All links in this article have been
accessed on 20 September 2022.

2 Nazif Shahrani, ‘The Afghan President Has More Powers Than a King' (ALJAZEERA, 3 January 2018):
https://www.aljazeera.com/opinions/2018/1/3/the-afghan-president-has-more-powers-than-a-king.

3 Farid Hamidi and Aruni Jayakody, ‘Separation of Powers under the Afghan Constitution: A Case Study' (2015) AREU 3:
https://www.baag.org.uk/sites/www.baag.org.uk/files/resources/attachments/AREU%20Seperation%200f%20Powers%20Under
%20the%20Afghan%20Constitution-%20Mar2015.pdf.

4 Constitution of Afghanistan, Chap 3 (3 January 2004): https://www.refworld.org/docid/404d8a594.html.

50mar Sadr, The Republic and Its Enemies: The Status of the Republic in Afghanistan (AISS 2021) 72.

Hamidi and Jayakody (n 3) 1.

6 Sumit Bisarya, Constitution Building: A Global Review (2013) (IDEA 2014) 4:
https://www.idea.int/sites/default/files/publications/constitution-building-a-global-review-2013.pdf.

7 Andrew Reynolds, ‘Constitution Design: Promoting Multi-Ethnic Democracy’ [2007] Harvard Int Rev 50, 50.

8 Charles Santos, ‘Myth of ‘One Afghanistan” Los Angeles Times (California, 25 May 2003): https://www.latimes.com/archives/la-
xpm-2003-may-25-op-santos25-story.html; Justin Desautels-Stein, ‘Rites and Rights in Afghanistan: The Hazara and the 2004
Constitution’ (2005) 29 Fletcher Forum World Aff. 157, 158.
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ethnicities constitutes a majority of the population. It has not passed nation-building
process successfully and in most cases, ethnicity has been a major factor in political
decision making. In a situation like this, the 2004 Constitution of Afghanistan gave birth
to a centralised, “autocratic structure of governance that the country had inherited from
the nineteenth century”? in which all government officials, from a minister to a
schoolteacher, were “appointed directly or indirectly by the head of the state”. According
to Professor Thomas Barfield, expert on Afghanistan, building a centralised state in
Afghanistan “was fatally flawed because it attempted to restore a system designed for
autocrats in a land where autocracy was no longer politically sustainable”.'®
In 2003 Afghanistan, in which multiple ethnic groups were competing for power,

engineering the Constitution based on a winner-take-all approach was an unrealistic
move."! Thus, it is safe to say that constitutional design flaws, inter alia, were one of the
biggest factors that put the government on the verge of crisis and eventually gave way
to its surprise collapse. This research by adopting an ethnic perspective would
complement and extend those done by Jennifer B. Murtazashvili'> and Dr Muijib
Rahman Rahimi.'3

This article is split into three main sections. The first section sheds light on the
scope of centralisation in the 2004 Constitution both at national and provincial levels.
The second section assesses the principle of separation of powers in the Constitution
with an aim to show how power was distributed in favour of the executive. The third
section briefly analyses how centralisation led to a ‘personal and ethnic dictatorship’
that damaged the legitimacy of Afghanistan’'s government in the eyes of the people and
finally resulted in its total collapse.

Il. THE NATURE AND SCOPE OF CENTRALISATION IN AFGHANISTAN'S 2004
CONSTITUTION

Since the establishment of Afghanistan in 1880, all regimes adopted a highly
centralised system of government in which the king or president wielded extensive
political, fiscal, and administrative power with no accountability to the provinces.
Overall, Afghanistan has tried different types of regimes including an absolute
monarchy, a constitutional monarchy, presidential systems, ideologically Communist,
Liberal, and Islamic states. Although the regimes changed in appearance, excessive
centralisation remained the core aspect of all these failed regimes. Furthermore, almost

9 Barnett R. Rubin, ‘Is Afghanistan Ready for Peace? How Great Powers Can End the War’ Foreign Affairs (New York, 30 July 2018):
https://www.foreignaffairs.com/articles/afghanistan/2018-07-30/afghanistan-ready-peace.

0 Thomas Barfield, Afghanistan: A Cultural and Political History [Princeton University Press 2010] 7-8; Akhilesh Pillalamarri,
‘Afghanistan’s Failed Constitution’ Diplomat (Washington, D.C., 12 August 2021): https://thediplomat.com/2021/08/afghanistans-
failed-constitution/.

" Reynolds (n 7) 52; Alex Thier, ‘The Nature of the Afghan State: Centralization vs. Decentralization’ (2020) USIP 2:
https://www.usip.org/sites/default/files/Afghanistan-Peace-Process_Nature-of-the-Afghan-State_Centralization-vs-
Decentralization.pdf; John M. Carey and Andrew Reynolds, ‘The U.S. Helped Design Afghanistan’s Constitution. It Was Built to Fail’
Washington Post (Washington, D.C., 8 September 2021): https://www.washingtonpost.com/outlook/2021/09/08/afghanistan-
constitution-failure/.

12 Jennifer Brick Murtazashvili, The Collapse of Afghanistan’ (2022) 33 J. Democr. 40-54.

13 Mujiburahman Rahimi, Naqdi Bar Sakhtare Nezam Dar Afghanistan [A Critique of the Structure of the Political System in
Afghanistan] (Aazem 2020).
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all of the regimes were dominated by one group and other ethnic groups, via various
means, were deprived of meaningful participation in political life.’* In the same way, the
founders of the post-2001 system embraced the awkward old governing institutions'>—
ones that were not suitable for power dynamics and were intrinsically likely to
exacerbated ethnic division rather than creating a “broad-based, multi-ethnic, and fully
representative government” on which had been agreed in 2001 Bonn Conference.®
Constitution building is the first and one of the most important components of peace-
building and conflict management in divided societies."” By allaying concerns of all
groups, a well-developed constitution functions as a “pillar of interethnic harmony”."®
Constitution’s designers in countries torn apart by social cleavages like Bosnia-
Herzegovina, Kosovo or Cyprus have adopted federal or quasi-federal arrangements in
order to establish meaningful power-sharing managements among different ethnic
groups which would make it easier for them to adhere to a common constitutional
framework."® By contrast, the 2004 Constitution of Afghanistan created an exclusive
centralised presidential system in which the president had a monopoly over all powers
and the local governments were left with nothing.2

Centralisation versus decentralisation indicates where decisions are made
within the political structure of a state, how objectives and policies are determined and
in what way resources are allocated.?! Centralisation implies a concentration of power
and resources in the central government while decentralisation refers to the
transferring of decision-making powers and resources to local governments.??
Centralisation and decentralisation are relative concepts and the relative degree of
centralisation is usually determined by the “hierarchy of authority” and the degree of
“participation in decision-making,” as these dimensions of structure reflect the
distribution of power across the entire system.?® Literature on organisation structure,
usually, measures the level of centralisation by considering both of these dimensions
of centralisation. Hierarchy of authority refers to the extent to which the decision-
making power is exercised at the upper levels of the system, while participation in
decision-making implies the number of people involved in determining the policies.?* A

4 1bid 79; Mohammad Qadam Shah, ‘Centralization Is at the Core of Afghanistan’s Problems: Can the Taliban Learn from History?’
Diplomat (Washington, D.C., 24 August 2021): https://thediplomat.com/2021/08/centralization-is-at-the-core-of-afghanistans-
problems/.

15 Murtazashvili, The Collapse of Afghanistan’ (n 12) 42.

6 Mohammad Hashim Kamali, ‘References to Islam and Women in the Afghan Constitution’ (2008) 22 Arab Law Q. 270, 275; Carey
and Reynolds (n 11).

7 Vijayashri Sripati, The United Nation’s Role in Post-Conflict Constitution-Making Process: TWAIL Insight’ (2008) 10 Int.
Community Law Rev. 411, 420; Jill Cottrell and Cecilia Bylesjo, Public Consultation on a Draft Constitution: With particular Reference
to Women in Nepal (Creative Press 2010): https://www.idea.int/publications/catalogue/public-consultation-draft-constitution-
particular-reference-women-nepal.

8Reynolds (n 7) 50; Katharine Adeney, ‘Constitutional Design and the Political Salience of “Community” Identity in Afghanistan:
Prospect for the Emergence of Ethnic Conflict in the Post-Taliban Era’ (2008) 48 Asian Surv. 535, 536.

19 Rainer Grote, ‘Separation of Powers in the New Afghan Constitution’ (2004) 64 Za6RV. 897,913.

20 Jennifer Brick Murtazashvili, Informal Federalism: Self-Governance and Power Sharing in Afghanistan’ (2014) 44 Publius 324,324;
Rahimi (n 13) 220.

21 Rhys Andrew and others, ‘Centralization, Organizational Strategy, and Public Service Performance’ (2007) 19 JPART. 57, 58.

22 Mark Robinson, ‘Does Decentralisation Improve Equity and Efficiency in Public Service Delivery Provision?' (2007) 38 IDS Bulletin
7,8.

23 Andrew and others (n 21) 58.

% |bid
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centralised state is typically identified by a high degree of hierarchical authority and low
levels of participation in determining policies, whereas the opposite is true about a
decentralised state.?®

The new Constitution was developed based on Afghanistan’s 1964
Constitution.?® That Constitution was the product of Afghanistan's experiment with
constitutional democracy under King Mohmmad Zahir Shah (1933-73). Even though it
contained some democratic components, it was an authoritarian document designed
merely to give citizens a little “breathing room”.?’ It featured a king and a prime minister.
Chapter three of the 2004 Constitution, however, stipulates that the president has the
power to execute “authorities in the executive, legislative and judicial fields”.?8 From this
point of view, the 2004 Constitution has parted way with the 1964 Constitution as it
combined the powers of the monarch and the premier into a very powerful president.
Scholars have argued that by granting the president powers to exercise authorities in
all three branches of government, the Constitution has sowed the monarchical seeds
of the president.?® Having considered it, Professor Nazif Shahrani believes that “the
president of Afghanistan [was] more powerful than a king”.2°

The biggest flaw in the 2004 Constitution is the establishment of a highly
centralised unitary state in a mountainous country with a very diverse ethnic makeup
where local leaders enjoyed huge popular support in their communities. The
Constitution suffers from serious flaws and is responsible for a host of the problems
facing Afghanistan today including the revival of the Taliban. It was informed neither by
Afghanistan’s ethnic makeup, nor the political realities on the ground.®' The Constitution
had not re-established the monarchy, of course, but had instead provided the cabinet
by both executive and legislative powers that was headed by a president who had
control over all three branches of the government.3? By recognising the president both
as head of the state and chairman of the government, while each could have been a
full-time position, the Constitution wrote a recipe for “overload and exhaustion”.2® By
taking a look at the president’s list of authorities and discretions in the Constitution, one
can easily get how centralised the system was. President's powers and authorities
enshrined in the Constitution can be divided into three categories: powers and
authorities that the president exercised independently, powers and authorities that the
president exercised with the approval of the parliament and the authorities that he could

25 |bid.

2 Paul Miller, ‘What Really Went Wrong in Afghanistan’ Dispatch (Washington, D.C, 29 January 2020):
https://thedispatch.com/p/what-really-went-wrong-in-afghanistan.

27 Murtazashvili, The Collapse of Afghanistan’ (n 12) 43.

28 Hamidi and Jayakody (n 3) 8.

2 Amin Saikal and William Maley, The President Who Would Be King’ New York Times (New York, 6 February 2008):
https://www.nytimes.com/2008/02/06/opinion/06saikal.html.

30 Shahrani (n 2).

31 Pillalamarri (n 10).

32 Barnett R. Rubin, ‘Crafting a Constitution for Afghanistan’ (2004) 15 J. Democr. 5, 8.

33 William Maley, ‘State building in Afghanistan: Challenges and Pathologies’ (2013) 32 Cent. Asian Surv. 255, 259.
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delegate.®* As per the Constitution, the president could exercise the following powers
independently:

e Appointing one-third of the members of the House of Elders;3®

e Supervising the implementation of the Constitution;3¢

e Being the Commander in Chief of the armed forces;3’

e Taking necessary decisions to defend territorial integrity and preserve
independence;®®

e Issuing presidential decrees;*°

e Convening the Loya Jirga;*

e Inaugurating the sessions of National Assembly and Loya Jirga;*’

e Calling for referendum;*?

e Accepting the resignations of vice-presidents;*

e Dismissing or accepting resignation of the Ministers, the Attorney General, the
Head of the Central Bank as well as the National Security Director;*

e Appointing, retiring, and accepting the resignation and dismissal of judges,
officers of the armed forces, police national security;*°

e Appointing heads of political representatives of Afghanistan to foreign states as
well as international organisations;*°

e Accepting credentials of foreign political representatives in Afghanistan;*’

e Endorsing law as well as judicial decrees;*®

e Reducing and pardoning penalties;*

e Bestowing medals, insignias as well as honorary titles;

e Establishing commission to improve the administration of the country;®’

e Last but not least, appointing provincial governors (of which there are 34),
mayors of cities, police officials, heads of provincial courts, chancellors of public
universities and “even schoolteachers” across the country.>?

34 Hamidi and Jayakody (n 3) 9.

35 Constitution of Afghanistan, 84.

% |bid 64(1).

%7 1bid 64(2).

% |bid 64(5).

39 When Parliament is in recess and case of “immediate need,” the president can issue legislative decrees. The decrees are to be

presented to the National Assembly within 30 days of it reconvening and can become void if the National Assembly reject it

(Constitution of Afghanistan, art: 79).

40 Constitution of Afghanistan 64(7).

41 1bid 64(9).

42 |bid 65.

43 1bid 64(10)

4 1bid 64(11)

45 1bid 64(12)

6 1bid 64(14)

47 1bid 64(15)

8 |bid 64(16).

49 1bid 64(18)

50 Ibid 64(19)

51 Ibid 64(20)
(12)

% |bid 64(12); Barfield, ‘Afghanistan’ (n 10) 8.



Sayed Reza Hussaini Wolverhampton Law Journal 9

Besides what went above, the president was able to exercise the following powers with
the approval of the National Assembly:

e Determining the fundamental lines of the policy of the country;3

e Declaring war and peace;>*

e Dispatching armed forces units abroad;®®

e Proclaiming as well as terminating the state of emergency;°®

e Appointing the ministers, the Attorney General, the Head of the Central Bank, the
National Security Director as well as the Head of the Red Cross;*’

e Appointing the Chief Justice of the Supreme Court as well as justices of the
Supreme Court;%8

e Joining any international treaties and agreement.

It is safe to say that although the above-mentioned presidential authorities were subject
to the approval of the National Assembly, due to a fragile separation of powers, the
president exercised them single-handedly in most cases. For instance, the president
overrode the House of Representatives’ no-confidence votes against ministers either
through reappointing them as ‘acting ministers’ or referring the no-confidence votes to
the judiciary and marking them as unconstitutional® or even reappointed the same
ministers to another ministries.®’ On 19 December 2020, in an interview with the press
with respect to the two rejected candidate ministers by the House, Rula Ghani, the first
lady of Afghanistan, said, that “whether the Parliament rejected or accepted a [minister]
they will stay in their position”.%? By every standard, this was a “blatant contempt to the
separation of powers and rule of law” in Afghanistan.®3

Besides, according to article 71 of the Constitution, the government was
comprised of Ministers who worked under the chairmanship of the president. The
government, inter alia, was entrusted with the task to execute the laws, prepares the
budget, regulates financial conditions of the state®* and devise and implement social,
cultural, economic, and technological development program.®® Since the ministers were
appointed and could have been dismissed by the president at any moment, they were

%3 |bid 64(2
5 |bid 64(4
% bid 64(6
% |bid 64(8
57 Ibid 64(11).
58 Ibid 64(12).
5 Ibid 90(5) & 64(17).

% |n May 2007, Minister Spanta (Foreign Affairs) and Minister Akbar (Refugees and Repatriation) were summoned before the
Parliament and questioned over the mass deportation of Afghanistani refugees and workers from Iran. Both failed to survive a no-
confidence vote against them. In response, the President Karzai accepted the no-confidence vote against Minister Akbar, but
referred the vote against Spanta to the Supreme Court, questioning the procedure used by the Parliament to dismiss a minister via
a no-confidence vote (For more info: Shamshad Pasarlay, ‘Restraining Judicial Power: The Fragmented System of Judicial Review
and Constitutional Interpretation in Afghanistan’ (2018) 26 (2) Mich. State Int. Law Rev. 245).

61 Hamidi and Jayakody (n 3) 10.

62 Sadr (n 5) 70.

% bid.

64 Constitution of Afghanistan 75(4).

%5 1bid 75(5).

).
).
).
).
1
2
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responsible to the president®® and the latter, indeed, had got all ministers firmly under
his thumb.

It is worth to be noted that the president of Afghanistan also took the advantage
of the constitutional silence and added even more to his colossal power. For instance,
the Constitution was silent on who appoints the member of the Independent Electoral
Commission (IEC), the body responsible for administering and supervising elections in
Afghanistan. It only stipulated that the “Islamic Transitional Government of Afghanistan
shall . . . [establish] the Independent Election Commission”.%” Given the silence of the
Constitution on appointing IEC members, the president issued a decree granting
himself the authority to do so. To push back against this, the House of Representatives
passed a law in February 2009 that required parliamentary approval of IEC members,
but President Karzai vetoed the legislation and appointed the IEC members single-
handedly.%®

The president was not constitutionally required to share even part of their power
with his two vice presidents, first and second, who were elected together with him on
the same ticket.®® The two vice presidents had been given limited roles and did not have
any decision-making powers of their own. The first vice president is merely to act as
stand-in for the president in case of his impeachment, resignation, death, or an
incurable illness that could hinder the performance of his duties.”” The second vice
president, on the other hand, has no constitutional role at all attached to his title, which
was merely of an honorary nature.”’ Given the long list of the president's powers
discussed above, one can easily conclude that the terms ‘president’ and ‘the executive’
could have almost been used interchangeably in the Constitution.”? Thus, it goes
without saying that centralised system of government monopolised power into the
executive branch or simply the person of the president.”® The president exercised
extensive powers ranging from political, legislative, judicial, administrative to
ceremonial functions.”* The international community, indeed, re-established the “rotten
political system of the authoritarian era and simply slapped a veneer of democracy on
it".”> Therefore, in view of a highly centralised structure introduced by the 2004
Constitution, the international community in reality never planted the “tree of
democracy” in Afghanistan.’® In other words, “democracy did not fail in Afghanistan; it
was never even tried”’”” with any skill.

% |bid 77.

67 Ibid 159.

%8 Carol Wang, ‘Rule of Law in Afghanistan: Enabling a Constitutional Framework for Local Accountability’ (2014) 55 Harv. Int'l L.J.
211, 227.

% Constitution of Afghanistan 60.

70 |bid 67; Rahimi (n 13) 154.

71 Hamidi and Jayakody (n 3) 7.

72 Qadam Shah (n 14).

73 |bid.

74 Kawun Kakar, Thomas Kraemer and Homayoun Raoofi, Evolution of the Executive Branch in Afghanistan: A Look Back and
Recommendations on the Way Forward (AREU 2017) 25: https://areu.org.af/wp-content/uploads/2017/08/1720E-Executive-
Review-PN.pdf.

75 Murtazashvili, The Collapse of Afghanistan’ (n 12) 45.

76 David Loyn, ‘Politics Without Parties: Afghanistan’s Long Road to Democracy’ (2019) 1 Asian Aff. 40, 40.

77 bid.
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a. Centre-Periphery Relationships

Despite being described as a historical achievement,’® the Constitution did not develop
a formula to manage the centre-province relations and put an end to the century-old
power-sharing problem in Afghanistan. Indeed, the Constitution was not established
with an “eye towards multi-ethnic democracy and minority rights”.”® With a long history
of “exclusionary states where small groups had held the majority of power over the large
and diverse population”,8 many had expected something more substantial than one
platitudinous article in the Constitution. Article 137 of the Constitution stipulated: “The
government, in preserving the principles of centralisation, shall transfer necessary
powers (...) to local administrations in order to accelerate and improve economic, social
as well as cultural matters”. That said, the Constitution was silent on three important
questions: (1) how the power should have been devolved from the centre to provinces;
(2) how much power should have been devolved; and (3) when the power-sharing
should have taken place. Therefore, the Constitution failed to establish a functional
mechanism on how, how much and when political and administrative authorities would
have been devolved from the centre to the provinces. The combination of a poor
separation of powers and lack of instruction on how to govern locally enabled the
president to make provincial appointments single-handedly, usually as political favours,
with an aim of further expanding his network of allies.®! The very visible effect of the
Constitution was systemic political and administrative corruption: ‘monopoly of power
plus discretion minus accountability’®2 This constitutional ambiguity enabled the
president to stick to the principle of centrality and do not transfer the power to the
provinces. In this way, the centralised nature of the administration remained largely
unchanged and mechanism of devolving power to the provinces had largely gone
unimplemented.8

Moreover, article 140 of the Constitution required that elections should be held
for district and village councils, it did not provide how the mayors plus the provincial
and district governors should be selected. Due to lack of meaningful checks on
president’s power, he assumed the authority to appoint mayors and governors.®4 These
officials, appointed by Kabul for their loyalty to the president, were mostly Pashtuns and
not from the province or the district they served, serving for indefinite periods and most
of the time did not know the area and people they were given to govern. In some cases,
people had resisted the appointment of non-local governors or sought for the

78 Mohammad Hashim Kamali, ‘Afghanistan’s Constitution Ten Years On: What Are the Issues’ (2014) AREU 43:
https://www.refworld.org/docid/53fc4dd34.html; Niaz A. Shah, ‘The Constitution of Afghanistan and Women'’s Rights’ (2005) 13
Fem. Leg. Stud. 239, 244.

79 Desautels-Stein (n 8) 164.

80 Thier (n11) 7.

81 Wang (n 68) 248; Qutb M, ‘Long Read: Sowing Seeds of Ethnic Division? Afghanistan’s Constitution and Electoral System’ (The
London School of Economics and Political Science, 14 May 2020): https://blogs.Ise.ac.uk/southasia/2020/05/14/long-read-sowing-
seeds-of-ethnic-division-afghanistans-constitution-and-electoral-system/.

82 Qadam Shah (n 14).
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appointment of one of their own. The central government had never been able to
address the popular concerns on time and provide them with satisfactory answers.8° In
cases of serious tension, the president did not remove provincial officials altogether,
but rotated them from one province or district to another with no warning.8® Therefore,
provincial officials from governor and mayor to university chancellor and even school
principals were appointed and backed by the central government, acted, in words of
Mancur Olson, as roving bandits. According to Olson, a “roving bandit moves from place
to place and plunders what he can wherever he goes. Because he will not come back to
the same place, he does not care about the damage he inflicts. He will steal what he
can’, regardless of its consequences.8’

Unbridled power of the president allowed him to encroach on the authority of
local governments by placing provinces under almost direct rule of the central
government, which according to Fareed Zakaria, a distinguished scholar, should be
called “vertical usurpation”.8 Under the Constitution, provincial governance as a layer
of government was almost non-existent. Therefore, there was no provincial check on
the central government, while it is widely believed that ‘multiple governments would
reduce the risk of tyranny by any one of them’ and serves as a good safeguard against
absolutism.® All in all, by acting as absolute kings, the presidents of Afghanistan had
“no organic relationship with the people” °° If we take democracy as “being able to listen
and being willing to enter into a dialogue”,°' concentration of power in one hand in
Afghanistan was anti-democratic and laid the foundation for authoritarianism.

In 2003 Constitutional Loya Jirga (Constitutional Grand counsel, hereinafter, the
CLJ), a strong centralised government was attractive to Karzai because it helped him
to concentrate his power vis-a-vis non-Pashtun potential rivals, who were militarily very
strong.®? Having this in mind, Pashtun delegates came out for vehemently centralised
presidential system. A bloc of non-Pashtun delegates, however, strongly argued for a
parliamentary system. It is important to be noted that for Pashtuns, presidentialism
provided a way for one of their own—everyone knew that the first president would be
Karzai, a Pashtun.®® Proponents of presidentialism claimed that a strong central
government would work for Afghanistan because the decades of war damaged a
historically weak state, the country is divided, and local institutions are not strong
enough. Thus, a strong centralised government is needed.?*
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On the other hand, non-Pashtuns advocated the formation of a decentralised
state. The Northern Alliance made a case for parliamentary system and strongly
opposed presidentialism. They had hoped that combination of a Pashtun president and
a non-Pashtun prime minister (possibly a Tajik), would provide ethnic balance.®® By the
same token, Afghanistan’s former president Rabbani believed that a strong presidential
system does not suit Afghanistan well and leads to dictatorship.?® The Northern Alliance
argued that granting too much power to the president will give birth to a ruler not
“different from the Middle East’s other dictators”” and is a recipe for abuse of power.
In fact, non-Pashtuns including Tajiks, Hazaras and Uzbeks were afraid that a powerful
president may exclude them from the power. Finally, Karzai, who had an active lobbying
team on the floor of the CLJ as well as supported by Khalilzad, two architects of the
Constitution, rejected all these proposals and strong central presidentialism was
ratified.?® This brief account demonstrates that in divided countries like Afghanistan in
which ethnic divisions is “the outstanding social feature of life"®® how constitutions are

primarily “power maps”'% and constitution-making is pre-eminently a political act.'?’
[1. THE FLAWED SEPARATION OF POWERS

In the pre-modern era, good and bad governments were primarily distinguished in terms
of the human qualities of the two kinds of rulers, and the impacts of those qualities on
the lives of their subjects. Today, however, much more importance is given to the
institutions rather than human qualities.’®? The reason for this U-turn is the lesson of
history that “power tends to corrupt, and absolute power corrupts absolutely.”'% Public
choice theory, also, begins with the assumption that public servants are the same as
economic agents who seek to maximise their self-interests.’% Constitutions, however,
as a set of institutions are intended to overcome this problem by restricting somehow
state power and providing separation of powers.0°

Montesquieu, believed, “power should be a check to power”'% and this can be
achieved by applying the principle of the separation of powers.'%” The purpose of this
principle is to overcome a central issue of enlightened modernity: the abuse of state
power.'% John Locke argued, division of powers between the executive and legislature
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is fundamentally necessary for the preservation of personal liberty; to put the powers
of both branches of government in a single hand will lead to despotism.'%® Montesquieu,
in his magnum opus, The Spirit of Laws, identifies three branches of the government
(legislature, executive, and judiciary) and argues for their placement in the hands of
different people or bodies: “There would be an end of everything [no freedom or civil
rights], were the same man, or the same body (...) to exercise those three powers”. 119

Although the concept of separation of powers had been recognised under the
2004 Constitution of Afghanistan, it suffered from serious flaws, both on paper and in
practice. As per the Constitution, power was firmly tilted in favour of the executive,
mainly the president, often at the expense of the legislature and the judiciary.’™ Unlike
the US Constitution which clearly confines the president to his position as head of the
executive, the 2004 Constitution allowed Afghanistan's president to execute ‘his
authorities in the executive, legislative and judiciary fields’. A cursory glance at the
Constitution shows that there existed only a fragile separation of powers: the president
functioned without any ‘meaningful checks at the national and the subnational
levels."? Absent an independent judiciary and strong legislature, the president
governed as de facto despot.'3

a) The legislature

The National Assembly of the Islamic Republic of Afghanistan was “the highest
legislative organ” of the state.’'# It consisted of two houses: House of Representatives
and House of Elders.""® Despite being described as body that manifested the will of the
people and represented the entire nation, its power were severely curtailed.'® This
section is intended to demonstrate how the Constitution had set up a weak and
fragmentated parliament that was not effectively capable of holding the executive
accountable.

I Appointment of One-Third of the House of Elders’ Members by the President

As already indicated, the 2004 Constitution was based on the 1964 Constitution of the
land. According to 1964 Constitution, one-third of the members of the House of Elders
was appointed by the King. In the same way, the 2004 Constitution provided the
president with authority to appoint one-third of the member of the House.'” Moreover,
the speaker of the House,''® the fourth official in rank after the president and his two
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vice-presidents, also had been elected from those who were appointed by the president.
Having that in mind, according to the 2004 Constitution, “[llaw [was] what both houses
of the National Assembly approveld], and the president endorse[d]”.""® For instance, if a
bill had been passed by the House of Representatives and vetoed by the House of Elders
it could not be considered law. This clearly reveals how the president was able to
influence the legislature and its decision-making processes by cherry picking one-third
of the House of Elder's members. In 2016, as an example, the House of Representatives
rejected presidential decree on electoral reform due to the government interference in
the election, two weeks later the House of Elders, which was significantly influenced by
the president, approved the decree.’?°

ii. Emasculation of Political Parties

Afghanistan’s electoral system, in September 2005, adopted the Sigle Non-Transferable
Vote (SNTV) with provincial, rather than district multimember constituencies to elect
members of parliament and provincial councils.’?! The interpretations on why the SNTV
system was embraced “fingered Karzai's fear that the closed list system would benefit
the charismatic non-Pashtuns”.'?? The SNTV system was actually the product of Karzai
and Khalilzad's antipathy toward political parties guaranteed the formation of an
unrepresentative parliament with no incentive to cooperation with one another.'? By
weakening political parties, upon which the contemporary democracies hinge,'?* SNTV
system strengthened the executive even further.12°

In 2004, experts almost unanimously warned that SNTV hinders the
development of stable and legitimate democratic institutions, especially in warn-torn
country like Afghanistan that lacked democratic experience. International election
experts instead favoured Proportional Representation (PR) system and there was a
scholarly consensus that in post-conflict societies with diverse ethnic makeup, PR was
the best choice.’® Moreover, SNTV system is used by almost no successful
democracies nowadays. Japan and Taiwan had used it in the past century but
discarded it well before Afghanistan adopted it, complaining that it fostered corruption
and factionalism.?’ King Hussein of Jordan used SNTV system to contain the capacity
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of the opponent parties to mobilise voters behind a slate of candidate.’?® Karzai for the
same purpose embraced the system in Afghanistan to create a “hostile environment for
political parties”'?® because such parties could have put strong checks on his power
through a coherent parliament and robust opposition. The decision over the
parliamentary elections system once again shows the fragility of separation of powers
and the immense power of Afghanistan’s president.

iii. — High Threshold in Overriding President’s Veto

As previously mentioned, if a bill had been passed by both houses of the National
Assembly would not have turned into law automatically, it needed to be endorsed by
the president. “In case the president [rejected] what the National Assembly [had]
approved, the president would send it back (...) to the House of People”.’®° In order to
override the president’s veto, the approval of two-thirds of all the votes of the House of
Representative was required.”! A quorum of two-third of the House of Representatives
to override the president’s veto was a high threshold which in most cases was difficult
to achieve. Afghanistan was among few countries where the president’s veto could be
overridden only by a supermajority of the House of Representatives. In countries like
Brazil, Nicaragua, Uruguay an absolute majority is required. Venezuela requires a
threshold of a simple majority. Moreover, the presidents in Sri Lanka and Indonesia have
no veto powers or only a simple majority is needed to override the veto.’®? Therefore,
for the president of Afghanistan, it was very easy to veto the bills he did not like, and the
House of People was not coherent enough on all issues to overcome presidential veto.
In addition, the Constitution’s silence on the kind of presidential veto had further
empowered the president. The 2004 Constitution was not clear whether the veto was
package veto or item veto, however, in practice, the president used item veto enabling
him to keep his favoured items in the law while removing the unfavourable items
without any need to compromise with the National Assembly. It is worth noting that in
the presidential system item veto power is not so common. For example, of 23 Latin
American countries, 15 constitutions do not provide the president with item vetoes.33
Thus, given what has already been said, the 2004 Constitution had damaged the
balance of power between the executive and legislature in favour of the former.'34

iv. Presidential Decrees

The 2004 Constitution vested strong legislative decrees authority to the president.
Under article 79 of the Constitution, “in case of immediate need”, the president could
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bring draft laws into force by decree when the parliament was not in session. However,
legislative decrees were required to be presented to the parliament within thirty days of
convening its first session and if rejected by the National Assembly, they became void.
In practice, apart from this authority, presidents of Afghanistan had issued decrees
(Farman), orders (Hokum) and verbal direction (Hidayat Shafaei). They had also
established the presidential Follow up Bureau in each administrative body to implement
their orders and verbal directions.'3® Although the Constitution included the legislative
decree by the president as an emergency power, it was used as the “more expeditious
means to pass law”.1%® Therefore, the president always tended to rule by decrees. There
is no statistics on the exact number of legislative decrees by Ghani and Karzai during
their tenures. This authority, indeed, empowered the presidents to bypass the
parliament and make ordinance whenever they wanted.’’ For example, when Justice
Adul Salam Azimi's term ended, the president extended his term and appointed him as
Acting Chief Justice, a position not provided for in the Constitution and without the
approval of the parliament. To bypass the parliament, indeed, he chose to appoint the
chief Justice via a presidential decree.’® This example, out of many, displays an abuse
of power by the president, and in its turn, it is a clear sign of failure of constitutional
constraints.

V. Budgetary Inability

According to the Constitution, the Parliament was provided with authority to approve
the “state budget”.'3® However, if for any reason the budget was not approved before
the beginning of the new fiscal year, the budget of the previous year would have been
applied. The House of representatives could not have delayed the approval of the
budget for more than one month. Therefore, the parliament had limited capacity to use
the approval of the budget as a means of exercising pressure on the government. The
House of Representatives was not empowered, for example, as the US Congress to
bring the functioning of the whole of government to a halt by refusing to approve the
state budget.’® In this way, the Constitution significantly had undermined the
parliament’s check on the executive and left in place an unbridled president.

b. The Judiciary

The independence and competence of the judiciary are integral part of a functioning
democracy.’! Even though the Constitution stipulated that the judiciary was an
independent body in Afghanistan,’#? due to flawed institutional design, the president
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enjoyed strong position in relation to the judiciary.’#® In the past two decades, the
judiciary functioned as a weak organ and was “perceived to primarily serve the political
will of the president”.’ This section addresses how a fragile separation of powers had
sacrificed the independence of the judiciary in favour of the executive.

I Judicial Appointments and Judicial Budget

A cursory look at modern history of the judiciary in Afghanistan demonstrates that it
was consistently subordinate to the executive.’ The 2004 Constitution also followed
the suit and provided the president with unduly role in judicial appointments. The
president not only had the authority to appoint the justices of the Supreme Court but
also discretion to appoint the chief justice of the Supreme Court.’® The president
retained significant control over the appointment and dismissal of lower court judges,
which in effect gave “the president significant influence over how the entire judiciary
[was] constituted”.’*” Not only judicial appointment to lower courts required the
approval of the president, the president also enjoyed the authority to retire judges and
accept the resignations and dismissal of lower court judges.’*® Some argue that the
judicial appointments process is completely the same as those of high-level
appointments in the executive.4?

It is important to note that unlike many democratic countries in which supreme
court justices are appointed for lifetime, in Afghanistan, justices were cherry picked for
a specific period: ten years.’0 Since they did not serve lifetime, they were dependent on
the president to be given another position once their term is over. This mentality caused
the judiciary to please the president in every case related to the executive.’>! Moreover,
the president also controlled financial and administrative affairs of both the courts and
the prosecution offices, which was a breach of the system of checks and balances. The
Constitution provided that the judiciary’s budget be prepared “in consultation with the
Government, and (...) presented to the National Assembly as part of the national
budget”.’®? This arrangement was similar to the budgetary process envisioned for the
executive and exposed the judiciary to politicisation as the presidency wielded
significant control over the courts’ financial affairs.’ Such a mechanism, on numerous
occasions, enabled the presidents to use “budgetary restraints as a means of applying
pressure on the Supreme Court”.154
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Ii. Judicial Review and Constitutional Interpretation

The 2004 Constitution of Afghanistan significantly limited the Supreme Court's
authority through ambiguous provisions regarding judicial review and constitutional
interpretation.’™ Such constitutional ambiguities, indeed, helped the executive to
engage in ‘abusive’ constitutional practices and exploit the constitutional order in an
authoritarian way."®® Article 121 of the Constitution stipulated that the Supreme Court
shall be capable of reviewing the “laws, legislative decrees, international treaties (...) for
their compliance with the Constitution and their interpretation in accordance with the
law”. Although this article granted the Supreme Court the authority to exercise judicial
review, it was not clear enough in granting the Court the authority to interpret the
Constitution’s equivocal provisions. During the entire lifetime of the Constitution (2004-
2021) there was no consensus on how the Constitution should be interpreted. In this
regard, the Supreme Court had a tough rival: The Independent Commission for
overseeing the Implementation of the Constitution (hereinafter, the Commission).™’
The Constitution established the Commission but did not grant the interpretation job to
it explicitly. It also did not specify what powers the Commission would enjoys. This
ambiguity paved the way for the president to use both institutions in pursuit of his
different political objectives.’® Afghanistan’s president, in such climate, began to "play
a strategic role, submitting simultaneous request for judicial review and constitutional
interpretation to both the Supreme Court and the Commission as a means of hedging
bets in case one institution offered a more favourable opinion”.1>?

For example, Karzai questioned the results of parliamentary election in 2070.16°
IEC accepted the fraud; however, argued that it had the power to hear and resolve
electoral complaints. Karzai ignored IEC’'s claim and set up a Special Election Court
(SEC) to settle the electoral disputes. There was no law in Afghanistan to ask for a
special court to review election results. The Constitution and electoral laws had placed
the authority to resolve electoral disputes in the IEC and the Independent Election
complaints Commission (IECC). Once the issue of constitutionality of SEC turned into
a hot topic, the Commission publicly declared its opinion that SEC was unconstitutional
arguing that the IEC and the IECC had the power to settle electoral disputes. Given that
the Commission declared the SEC unconstitutional, Karzai requested the Supreme
Court to review the constitutionality of the SEC. Unsurprisingly, the Court ruled that the
establishment of the SEC to investigate electoral disputes was constitutional.’®! This
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example, along with many others, show that the Supreme Court’s approach to judicial
review had made it a dangerous tool for advancing executive interests.’? The political
branches accepted neither the Supreme Court nor the Commission’s decisions as
binding. Therefore, constitutional violations, including the president's abusive
constitutional moves remained unaccounted for.'63

Furthermore, Article 121 also limited the exercise of the review power only to
requests by the government and lower courts. Given that the president had got the
government firmly under his thumb and made all appointments to lower courts, the
president enjoyed a monopoly on who could have requested a judicial review.%
Meanwhile, in neighbouring Pakistan, like many other countries, not only political parties
or opposition, even at the request of ordinary citizen the laws are reviewed and shall be
declared null and void if run against the accepted principles.’® As per Afghanistan’s
Constitution, by contrast, neither the opposition nor the members of the parliament
could have initiated constitutional review proceeding before the Court. The lack of
standing afforded to anyone politically opposed to the president was unduly restrictive
and the monopoly on request for judicial review by the executive had significantly
weakened the capacity of the judiciary to function as a check on the president.%°

fil. Lack of Jurisdiction in Certain Cases

The 2004 Constitution further undermined the judiciary by curtailing its jurisdiction in
certain cases, including those involving ministers'®” and military personnel, which were
supposed to be solved by tribunals overseen by the executive.'®® This encouraged the
executive to flout the rules applicable to the security forces and cabinet members. In
early 2021, for instance, 42 civilians engaged in a peaceful protest in the Behsud district
of Maidan Wardak Province were killed and wounded by security forces led by Allahdad
Fedaee.'® No tribunal was established to hear the case and someday later, Fedaee was
appointed as the police chief of Laghman Province. This event angered the public that
perpetrators were never investigated, and the executive's abuse of power could not
have been meaningfully checked.”®

It is also important to note that decisions of the courts are final; however, the
president was granted the power to reduce and pardon penalties and provide final
approval for cases involving capital punishment.’”! Absent any statutory guidelines, the
presidents in Afghanistan exercised this power solely at their discretion. In a case, the
three perpetrators allegedly with connection to Karzai were pardoned after being found
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guilty of gang raping their victim in Samangan province. This was criticised as not only
undermining the finality of court decisions, but also violated the fundamental rights and
rule of law."”2 Ghani also misused this power on several occasions. For instance, in
2019, Khalilullah Ferozi, ex-CEO of Kabul Bank, who was convicted of fraud in the bank’s
scandal was released by Ghani's decree. The decree stated that Ferozi would be
released due to his poor health condition. The investigation, later, concluded that
Ferozi's release was illegal, and he should have either been held in the prison or hospital.
The release of Ferozi a few months before the presidential election suggested that there
had been a deal between Ferozi and Ghani.'’3 Although the investigation team declared
the executive decisions illegal, the Supreme Court kept silent and uttered no word.
Considering what went above, there is almost a consensus among scholars that fragile
separation of powers granted only nominal independence to the judiciary. The judiciary,
particularly the Supreme Court, was a servile body, essentially functioning as an
extension of the executive.'’4

IV.  ADEMOCRACY WITHOUT DEMOCRATS

When the US invaded Afghanistan in 2001, it faced a deeply divided country in which
every ethnic and religious group had their own experience from years of internecine
conflicts on which allegiances had been formed. Rather than recognising the diversities
on the ground and designing a political system that could have included all groups, the
international community lobbied by western-educated Pashtun elites, set up a highly
centralised system.'’® Despite the popular insistence on a power-sharing mechanism
in which all groups would have felt included,'’® the international community re-
established the old political system that Afghanistan inherited from its authoritarian
past and the people were not given the opportunity to design something new based on
new realities. By so doing, among other things, “norms of self-governance which
characterised most parts of the country” were ignored with abandon.’””

Pashtun elites historically have been resistant to the idea of sharing power with
other ethnic groups in Afghanistan. After 2001, their reluctance of adapting to changes
brough about by years of civil war was obvious in the CLJ. Pashtun elites believed that
a strong central government was necessary to prevent regional division and
disintegration of the country. They rejected the idea of local governance, labelling those
who advocated “regional autonomy and less presidential power as tools of the warlords
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or of ethnic blocs.”’”® While devolving a reasonable amount of political authority to
provinces and redressing the imbalance between national and local governance was
not a step “towards Afghanistan’s disintegration [as Pashtun elites argued] but a way to
avoid it.""7? Such a reform by building interethnic trust among different groups who
favoured some degree of autonomy'®® could have solved the dilemma that was
standing in the way of nation-building for centuries in Afghanistan. In 2001, indeed, no
leader of any political stripe or ethnicity was eager to break the country into smaller
parts. Although they disagreed about how the country should be organized, they all
proclaimed their support for the integrity of Afghanistan.’® In recent years, however,
due to continued policy of marginalisation of non-Pashtuns, some secessionist ideas
took shape among non-Pashtun major ethnic groups.'® Nowadays, By the 2021
collapse of the government and the brutal oppression of non-Pashtuns by the Taliban,
the idea of disintegration has turned into a strong discourse to non-Pashtuns.'®® If the
devolution of power from the center to provinces, which was vaguely enshrined in article
137, had been implemented, political participation would have been very high in
provinces and no group would have felt excluded from power. The popular Sense of
being involved in politics and participation in political decision-making not only could
have reinforced the government's legitimacy, but also undermined the insurgent
groups. By contrast, the central government by enjoying unbridled power invested most
of its efforts and energy in micromanaging provincial affaires in favour one ethnic group
that caused public anger and distanced the people from the government over time.
During Karzai administration, the government had, to some extent, multi-ethnic
composition, however, this was not codified and existed only “at the whim of the sitting
president.” There was no constitutional guarantee that made the president to share
power with other groups to maintain that “balancing act”.'® This danger loomed larger
and lack of meaningful constitutional checks on the president’s power became clearer
when Ghanitook the office in 2014. Enjoying immense power, made Ghani “increasingly
paranoid” over time, which led him to expel non-Pashtuns from the government and
trusted only a few people, of ethnic Pashtun, around him in the presidential palace.'®®
In an interview with TOLOnews in August 2019, Ashraf Ghani was challenged due to the
nonrepresentative makeup of his team. The journalist showed photos of his different
meetings with foreign delegates displaying that his team members were entirely of
Pashtun elites. Even one non-Pashtun was not present in his circle. As the interview was
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being broadcasted live, Ghani faltered and angrily attacked the journalist saying twice
“‘what is your problem.” Since he did not have an answer, Ghani tried to cover up the
issue by pressuring the journalist.’® By this time, indeed, the significance of ethnic
belongings was crystal clear. As it had already been clearly argued by non-Pashtuns
representatives in CLJ in 2003, strong presidentialism had led to “personal and ethnic
dictatorship” in Afghanistan.’® The 2004 Constitution, indeed, had given birth to a
political system that not only could have created a unifying umbrella to cover all people
so that no group felt left behind, but by putting one ethnic group above other ones even
further deepened ethnic cleavages.'88

During his final years in power, Ghani limited his inner circle to only two Pashtun
advisors, chief of staff Fazel Fazly and national-security advisor Hamdullah Mohib. The
people who were suffering from an unfriendly government, satirically, called this small
clique the “Republic of Three”.'® Thus, having in mind the two dimensions of
centralisation, it goes without saying that the 2004 Constitution of Afghanistan had
produced a highly centralised system of government in which terms such as ‘Republic’
and ‘democracy’ were mere misnomers.

The reasons why Ghani's government fell surprisingly in the hand of a far weaker
insurgent group are multiple and interwoven. First, it is widely argued that the
government collapsed because it had lost legitimacy in the eyes of the people and they
had every reason to considered it illegitimate.’®® Ghani who had become the president
under an agreement requiring him to share power with other political elites, free from
constitutional constraints, chose a policy of ultra-centralisation and side-lined non-
Pashtun elites. Concentration of power in a small circle of his confidants in Kabul and
ignoring popular voice coupled with controversial presidential election, reinforced the
public distrust of the government and fatally “undermined its legitimacy”.!®T A
comparison of presidential elections turnouts might be useful here to gauge the
government's legitimacy after the US intervention. At early years of the intervention, the
public support of the government was very high. Many citizens of Afghanistan were
excited about participating in political processes in 2004, but over time, public
participation lost momentum. On the first presidential election that was held in 2004,
for instance, the turnout was over 70 percent, while in 2019 only 20 percent voted in
presidential election.’®? Although insecurity was to partially blame in 2019, but the very
low number of voters is a clear indication of “people’s declining trust in the system and
its ability to produce effective results”.19?
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Second, the intemperate rule of Ghani (2014-21) accelerated government
collapse. Ghani who had only a “narrow base of support, micromanaged both the
economy and the state” and discriminated against non-Pashtuns.’®* In 2017, a leaked
memo from inside the presidential administration “appeared to show government jobs
being awarded with an eye to keeping control in the hands of Pashtuns”.’®® Non-
Pashtuns, the memo added, “should be appointed symbolically so that people think
every ethnicity is represented here”.'” Such discriminatory moves against non-
Pashtuns, who believed, the memo was only the tip of the iceberg and centralisation
has always been a recipe for Pashtunisation of Afghanistan,'®” dealt Ghani's legitimacy
another death blow and widened the gap between the people and Ghani's regime. Many
had expected that as a western-educated erudite, who has a doctorate in anthropology
and had worked for the World Bank, Ghani would run the country as a technocrat. Yet
he behaved in an authoritarian and discriminatory way.'®® The poorly designed
Constitution of 2004 had provided the president with the power that he could almost do
whatever he wanted and such uncontrolled manoeuvres, among other factors such as
the Doha Talks, finally played a considerable role in the collapse of Ghani’s regime.’®°

Finally, the continued process of weakening the Northern Alliance who were
natural enemies of the Taliban played a major role in the survival of the Taliban and the
collapse of the government. After 2004, Pashtun elites along with the international
community planned to “break the back” of the Northern Alliance.?® Although the
Northern Alliance helped the international community to defeat the Taliban in 2007,2°
they had been being pushed to the side-lines after 2004 and were never given the power
they expected. As the Northern Alliance became weaker, more districts in the “north fell
to the Taliban forces” 29?2 Furthermore, by marginalising the Northern Alliance, the gap
between Pashtun elites who monopolised power and the Northern Alliance leaders,
some of whom were from democratic perspective very strong due to having huge
popular base of support,?%® widened. When in the last days of his presidency, Ghani
called upon the Northern Alliance to fight the Taliban, they were not eager to put their
lives on the line to save Ghani's regime. If the Constitution was engineered in way that
shared powers among different groups at national and provincial levels that all elites
felt included and had the government been considered legitimate by the people, the
Taliban, a far weaker insurgent group, “would not have had a fighting chance inside of
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Afghanistan”?%4 In other words, had the Constitution not established a highly
centralised system and given way to the formation of a broad-based, multi-ethnic, fully
representative, and accountable government, the fire of insurgency would never have
been lit.20°

V. CONCLUSION

Knowing what went wrong in Afghanistan is of essential importance for both people of
the country and the international community. Firstly, it helps us to understand
Afghanistan’s future trajectory and secondly, gives us insight to avoid repeating the
fatal blunders were made after 2001.The 2004 Constitution was drafted and ratified in
haste and did not match the ethnic and political realities on the ground. The Constitution
designed a ‘centralised, autocratic structure of governance’. In the absence of
meaningful separation of powers and strong checks on the president, he enjoyed
unbridled powers and discretions. The ‘awkward Constitution’, ignoring the ethnic and
cultural diversity of the country, enabled the president to appoint all officials single-
handedly. The appointments, with an eye to keep control in the hands of one specific
ethnic group, were usually made as political favour, further extended the president's
network of allies. The appointment was not confined to Kabul-based authorities,
president also cherry picked all provincial officials, from governors and mayors to public
universities chancellors and even schoolteachers.

The Constitution, indeed, created an exclusionary centralised presidential
system in which the president could be held accountable neither by the parliament nor
the people directly. The president who was constitutionally head of all three branches
of the government could exercise authority in the executive, legislative and judicial fields
simultaneously. In the absence of significant accountability mechanism coupled with
granting colossal power to the president, the Constitution sowed the seeds of systemic
corruption and made the abuse of power almost inevitable. It is widely held that
Afghanistan’s president much more resembled a king rather than the head of a
democratic republic. By the monopoly of power in the few hands, the terms ‘republic’
and ‘democracy’, like many other terms, had been evacuated of their meaning or
significance in Afghanistan.

The constitutional making process was heavily dominated by Karzai and
Khalilzad. Karzai, who was widely believed to be the next president of Afghanistan along
with his Pashtun western-educated circle strongly argued for a strong presidential
system to control the country single-handedly and marginalise his non-Pashtun rivals.
The United States also preferred such a system because it was assumed that a strong
central government might expedite nation building and create unity of command,
making it easier to monitor its mission in Afghanistan and coordinate with one central
player rather than being involved with many actors. Therefor it is safe to say, the United
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States sacrificed efficiency on the altar of simplicity. The flawed constitutional design
blocked the path to the formation of a broad-based, multi-ethnic, fully representative,
and accountable government. This exclusive design, inter alia, was a major element that
eroded the government'’s legitimacy in the eyes of the people and finally led to its rapid
collapse.



