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Dr Metka Potocnik”

Law of intellectual property (IP) has been evolving and keeping in step with more general
advancements in technology and other developments in society. At the same time, the sector
of Creative Industries (Cl) is now being recognised for its vast contributions to value and jobs
creation. The UK Government has launched a number of initiatives to boost its Creative
Industries sector, featured in the new Sector Deal (2018)." This deal represents an agreement
between the government and the creative industries sector, through the Creative Industries
Council (CIC),” which aims to unlock the growth of creative industries. To that aim, the Sector
Deal will invest more than £150 million across the lifecycle of the Creative Industries. The
Government has further recognised the monumental changes and challenges of the fast-
changing technology, which are at the forefront of the 2018 policy paper ‘Culture is Digital.’
Here, the Government highlighted that “The UK has a dual competitive advantage in creative
and technological skills and our future prosperity will be driven by this particular combination
of strengths.”® The adequate protection of the Creative Industries, in this technologically fast-
developing environment will be particularly important in light of the inevitably approaching
Brexit.

The role of IP law in the Creative Industries is addressed in the timely edited collection
Research handbook on intellectual property and creative industries, skilfully edited by Abbe E.L.
Brown and Charlotte Waelde,* which comprises of twenty-nine contributions.® The
overarching premise is that the Creative Industries are in a time of change,® which is aptly
reflected in the diverse selection of contributions to this collection. The aim of this book is the
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assessment of the role of IP law in the Creative Industries, and the editors find that the stance
of commentators has now moved from apprehension to “tolerance.”’

Part | offers some key definitions on the Creative Industries sector,® the relevant areas of IP
law? and the economic perspective.'® In the opening contribution Schlesinger offers an insight
into the complex dynamics of the EU cultural policy, as it relates to the Creative Industries. In a
comprehensive overview of different initiatives (i.e. Creative Europe 2014-2020; audio-visual
industries and the Digital Single Market), Schlesinger finds that there is a “long-standing
tension at the heart of the EU's""" programmes in support of the Creative Industries sector:
culture as a common good in building identity, citizenship and commmunities as opposed to
culture as economic resource.'” Pavis offers a brief, yet useful sketch of copyright and
performers’ rights, finding that the distinction between true creativity (authors) and mere
forms of interpretation, or lower forms of creativity (performers) results in a far more
generous protection for authors. This divide is an obsolete one, long outgrown by the Creative
Industries sector.”® Teilmann-Lock introduces some basic features of design, utility models
and patent protection, whereas Yilamztekin maps out the laws on unfair competition and
trade marks. Overall the introduction of IP laws relevant to the Creative Industries is welcome,
but readers wishing to explore IP law in detail, will have to turn to other contributions.™ This
first part is rounded by Handke and his economic analysis of IP (specifically copyright), in
which he highlights that it is not “a given” that stronger copyright protection always fosters
creativity or guarantees a further supply of creative works.'® Although foreign to lawyers and
their terminology, (welfare) economic theory, supported with empirical evidence, can be useful
for the future drafting of IP policy.'

Part Il offers a further insight into some national'’ and regional perspectives.'® Erickson offers
a brief, yet concise overview of the UK policy, together with its origins and the relationship
between IP protection and firm sustainability. Nwauche briefly examines areas of
improvement in IP law and enforcement mechanisms that would improve Creative Industries’
contribution to GDP in Africa, which is at present modest. Isar’s contribution on India is limited
to a look to the current commercial success of Entertainment and Media Services; whereas
Reda warns of the risks in the current EU approach, under which Creative Industries’ interests
are part of the greater copyright reform project.'® Finally, Kakiuchi finds that the number of
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policies in the field of Creative Industries does not secure its success, through the example of
Japan.”

Part Il investigates two main themes: sharing?' and enforcement.? In light of the great
success of the openness movement, Guadamuz explores the use of different models of IP
licensing in achieving the stated objective of sharing for the common good. Accordingly, he
finds that practices have been very successful in the copyright/creative context, but less so in
the patent/science context. Through the presentation of results of an original empirical study
of the music industry in Egypt, Rizk espouses some interesting perceptions and trends in this
creative field. Cornwell offers a literature review of existing empirical studies on IP
enforcement, but mostly welcomes further empirical research on IP enforcement in the
Creative Industries. To conclude this part, Brown offers a comparative overview (UK and US
mostly) of civil remedies for IP infringement, highlighting issues of overlap among IP, Human
Rights and Competition Law. The author concludes that more policy attention is needed with
respect to civil actions and the Creative Industries.*

Part IV investigates broader issues through a number of interesting case studies, including
visual arts;** traditional fashion;*® dance;* traditional knowledge in folklore?” and more
generally;”® software and artificial intelligence (Al);* and museums.* A most interesting and
original study on visual arts by Kheria uncovers that copyright is important to visual artists
and that it should be included in their education.®’ Sabiescu finds that authenticity is
important in heritage crafts (the example of the Romanian blouse) and it is here that IP law
has a potential role to play.*” In another original and interesting study of dance, Waelde and
Whatley explore notions of ownership and authorship and the apparent disconnect between
dance communities and the law. Collins demonstrates the underlying complexities
surrounding the legal protection of folklore (or as designated by the World Intellectual
Property Organisation (WIPO):** Traditional Cultural Expressions) and offers a rich historical
overview of international efforts in regulation, finding that the challenge to define folklore
persists.** Frankel continues this debate by discussing the overlap between the creative
sector and traditional knowledge, particularly in light of the increasing international borrowing
of the creative sector from the traditional knowledge of indigenous peoples. Although not all
solutions are legal in nature, legal norms are important in the designation of a fair and just
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public domain.®® Outside the context of the creative sector, Burt and Davies map the issues
raised by artificial intelligence (Al) in IP law, particularly questions of authorship and
ownership. Drawing analogies with the creation of a corporation, they call for the creation of a
legal persona to accommodate the Al and its authorship or inventorship in IP law.*® Returning
to a traditional form, Keshet, as a non-legal expert, presents a highly interesting case study on
museums and finds that copyright today is a major concern for museums, which today wear
“two hats” in that they act both as cathedrals and businesses.®” Out of necessity, museums
are increasingly relying on community-based practices in areas where IP law is unclear or
under-developed: “[mjuseums as well as other creative industries have come to depend on
community-developed Codes of Best Practices to fill in practical gaps legislation has not
covered."®

Part V brings the book back to some issues of wider application, from the perspective of
theory and philosophy;* notions of creativity;”’ business models*' and corporate social
responsibility.** Stapleton explores the “thorny issues of creativity"*® through historical
development of the concept (either as an aspect of a person or the process of idea
generation), and in the context of the now digital culture in which the audience demand
contributes to the cultural expression generation.** Stapleton also imports the notion of the
changing relationship between creators and users, which in the digital space, has been
“invaded by aggressive data collectors.”*® Notions of cultural and digital commons are now
complemented by surveillance commons.* Mandel explores notions of creativity, reward and
IP though the perception of people. According to empirical studies Mandel finds that as long
as there is a disconnect between the perception of the people on the function of IP law (to
prevent piracy) and its justification, challenges to the legitimacy of IP law will persist.*’
Berthold and others offer an insight into diverse approaches to “value creation and its
appropriability through IP exploitation”*® in the Creative Industries, or as they prefer, the
“content industries,”*® supported with rich illustrations from practice. Appropriation of value is,
as explained here, at the “core of the business model concept’™ with a conceptual
interlocking between IP and capture of value.”' Unfortunately, IP law is not responding well to
the ongoing changes caused through digitisation.® To conclude this part, Brown and others
explore corporate social responsibility (CSR) in the sector, with the aim to “offer a fresh reality
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for IP."*® Authors warn that the current WIPO stance to CSR and IP is “narrow and profit-
based,” which could result in the creation of “unwelcome precedent” with respect to the
understanding of CSR and “the development of future discussions on the social impacts and
dynamics of IP rights.”>* Authors find here that there is a fundamental need for more CSR in
the Creative Industries and offer a series of recommendations for best practices with respect
to IP in the Creative Industries.®® Overall, the authors aim to “build a new, nuanced and
context-specific approach to CSR and IP, which is consistent with a cultural and social
perspective on the Creative Industries.”*®

Part VI concludes this edited volume with an element of fore-sighting. In its first contribution,
the existing and future roles of economics are examined.”” In the second contribution, issues
of diversity are explored.®® The third outlook to the future focuses on issues of language in the
creative economy.® The final contribution of the book closes with different perceptions of
creativity.® Challenges that still lie ahead are: (1) improving the robustness of research into
the economics of IP and advancing the discipline to sometime reluctant IP audience (policy
and industry);®' (2) to shift the core value of CI from profitability to promotion of diversity®?
and thereby creating a more inclusive debate, “in which diversity may find a deeper
appreciation in Creative Industries;"®® (3) the challenge of the current misconception of
creativity and the resulting “corporate overreach,” which can be addressed through a shift in
IP's attention to "knowledge clubs,” modelled on James Buchanan’'s 1965 model of ‘club
goods;"® and (4) the changing nature of the models of creativity and sociability as the result
of the digitisation of the cultural sphere,®® which is not yet recognised in the law.®

This book is a welcome contribution to the existing literature on IP law and more importantly a
rich source of expert perspectives on the details of the overlap between IP law and the
Creative (Content or Cultural) Industries. Specific challenges for the law of IP in the Creative
Industries are increasingly also recognised in the need for universities to engage in cross-
disciplinary teaching and learning.®” For example, at University of Wolverhampton, the Faculty
of Arts and School of Law are combining their arts and law student cohorts in joint projects, in
which both the world of art and law can learn from each other. This book will provide a useful
resource in these cross-disciplinary efforts of bridging the gap between the creative and legal
communities.

n42) 327.

53 Brown et al (n42)
(n42) 333.
(n42)

¥ Brown et a
% Brown et al (n42) 342-345.

% Brown et al (n42) 347.

% Nicola Searle, ‘The hard sell: economics and intellectual property policy in the creative and cultural industries’ in Brown and
Waelde (n4).

%8 Irene Calboli, ‘Creative industries, diversity and intellectual property’ in Brown and Waelde (n4).

%% John Hartley, ‘Creative economy: industry versus language?’ in Brown and Waelde (n4).

% valdimar Tr Hafstein, ‘Distributed, cumulative, collaborative, collective creativity’ in Brown and Waelde (n4).

®" Searle (n57) 351.

%2 Calboli (n58) 360.

% Calboli (n58) 359.

® Hartley (n59) 376-377.

%% Hafstein (n60) 379.

% Hafstein (n60) 380.

 Interviews with visual artists confirmed that they would have liked to have IP education as part of their arts studies, Kheria
(n24) 170.



Metka Potocnik

70



